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Foreword

Foreword

To Our Valued Customers:

APL has prepared the following guide to help the shipping public better understand the impacts

of ocean transportation deregulation under the Ocean Shipping Reform Act of 1998 (OSRA).

Beginning May 1, 1999, the Act promises positive changes for any company that negotiates

ocean and intermodal transportation of U. S. imports or exports.

OSRA represents a second step in the continuing process of deregulation. This process began in

1984 and has, since that time, encouraged price competition and significantly streamlined

carrier operations. The new Act focuses on giving carriers and shippers a more natural way to

work together, and to build the true global partnerships that both seek in today’s marketplace.

There has already been much discussion about what the new ocean shipping environment will

look like. We at APL believe that informed consumers are in the best interest of our company

and our industry. In this regard, I hope you find the guide to be a useful and thought-provoking

reference source over the coming months.

We look forward to fulfilling the promise of an exciting new era in ocean and intermodal

transportation, and to working with you directly—as APL customers and partners.

Sincerely,

Tim Rhein

President/Chief Executive Officer
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After

Tariffs available through carriers
Individual and multi-carrier joint contracts permitted
Price, inland origin/destination, service terms confidential
No “me-too” contracts
Contract rates confidential, customized
Global contracts recognized
Any one or more shippers may contract with one or more carriers

Simplified, customized contracting tailored to shipper/carrier needs
Individual, confidential contracts permit greater security
Percentage-based contracts allowed
No waiver of controlled carrier rules in bilateral trades

No change
Individual contracts expressly allowed
Contracts may be confidential
May not discriminate among classes of shippers
No change

Forwarders and NVOCCs now “ocean transportation intermediaries”
NVOCCs must be licensed
NVOCCs must publish own tariffs
No change

Carriers maintain own tariffs; essential terms filed but only for internal use
No change
Discrimination not regulated in individual contracts
Rules strengthened against predatory ratemaking

After

Before. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Shippers Public tariffs filed with the FMC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Group contracts only with conference lines . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Publicly filed contract essential terms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Competitor access to same contract terms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Contract and tariff rates linked . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Global contracts not permitted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Shippers must form association to jointly negotiate volume rates . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Carriers Contract rates linked to tariff; terms linked to comparable contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Carrier-shipper relationship limited due to information security concerns . . . . . . . . . . . . . . . . . . . . . . . . . 
May not offer percentage-based contracts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Controlled carriers exempt from restrictions in home-country bilateral trades . . . . . . . . . . . . . . . . . . . . . . 

Conferences Agreements permitted to share market information, coordinate pricing . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Authority to regulate member line contracting . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Contract information shared by group . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
May not discriminate between shippers and intermediaries in contracting. . . . . . . . . . . . . . . . . . . . . . . . . 
May not offer loyalty contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Intermediaries Forwarders and NVOCCs are distinct, regulated differently . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
NVOCCs not licensed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
NVOCC tariffs filed with FMC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
NVOCC service contracts prohibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

FMC Central location for filing and public availability of tariffs, essential terms . . . . . . . . . . . . . . . . . . . . . . . . . 
Review of agreements for anti-competitive effects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Enforcement against discrimination among shippers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Enforcement against unfair foreign government and carrier practices . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Before. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

At a Glance
How the Ocean Shipping Reform Act of 1998 (OSRA) affects key parties in ocean transportation
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O
n May 1, 1999, ocean and inland container trans-

portation in the U.S. trade lanes will take a fur-

ther, major step toward deregulation, as the

Ocean Shipping Reform Act of 1998 (OSRA)

takes effect. Shipping lines (carriers) and their customers

(shippers) will immediately see important changes in the

way they negotiate and purchase transportation and

logistics services.

OSRA ends a common carrier system of tariffs filed

with the government, and encourages carriers and ship-

pers to freely negotiate contracts according to their par-

ticular commercial needs.

In this new environment:
■ Carriers will individually maintain their tariffs and 

make them publicly accessible;

■ Any one or more carriers may negotiate individual or

joint service contracts;

■ Contract rates, service terms and inland origin/destination

points will no longer be publicly filed; and

■ Competing, “similarly situated” shippers will not be able 

to demand the same terms contained in an existing,

publicly filed contract.

The law also provides for acceptance of global contracts;

service contracts in which shippers commit a percentage

of their cargo volume; similar licensing and bonding require-

ments for freight forwarders and non-vessel operating

common carriers (NVOCCs); increased protection against

discriminatory carrier practices for ports; and tighter restric-

tions on carriers controlled by foreign governments.

Carrier groups (i.e.conferences and agreements) will still

be permitted to exchange information, jointly set rates,

adopt common standards and policies, and rationalize

assets and services. NVOCCs, while required to file carrier

tariffs,will still be prohibited from offering service contracts.

On balance, OSRA ushers in a more flexible, market-

based environment for arranging transportation, logistics

and supply chain services in ocean shipping:

Carriers and shippers will have the ability to form

closer, more confidential working relationships based

primarily on service contracting. Contracting will be

simplified and tailored to customer needs, rather than

offering “one-size-fits-all” service and solutions.

Shippers will have more options, including access to

full, value-added logistics services from any one or more

carriers of choice, under multi-trade or global contracts.

Carriers will be better able, through flexible contracting, to

manage equipment and assets across their global networks.

Essentially, OSRA continues a process of domestic and

international transportation deregulation in the U.S. that

began in the 1970s.

The 1978 Airline Deregulation Act, 1980 Motor

Carrier Act and 1980 Staggers Rail Act each transformed

its segment of the transportation industry, from one of

tightly regulated common carriers to one of competition

and relatively open markets. Carriers were given greater

freedom to enter and leave markets, customize services,

set prices, negotiate contracts, and enter into mergers and

joint services as the market dictated.

In some respects, ocean transportation has always

been a more open market than air, rail and truck, even

after those modes were deregulated. For example, market

entry for new ocean carriers is unrestricted in the U.S.

trades, while international airline routes and flights are

allocated under bilateral government agreements.

Railroads retain monopoly control over trackage access by

competing railroads. Rail and trucking in the U.S. have

been so far insulated from foreign competition.

The 1984 Shipping Act represented the first phase of

ocean transportation deregulation — by expanding

opportunities for contract shipping; giving conference

lines the right to take independent action (IA) on tariff

rates; and affording special protections for small shippers.

As with previous deregulation efforts, the 1984 Act low-

ered overall tariff rates, largely through IA. Carriers, in

response, have streamlined operations and cut costs

through the formation of alliances—a strategy airlines

are only now emulating.

OSRA focuses on giving shippers and carriers the flex-

ibility to negotiate customized service packages and rates

according to their needs.

Adapting to this new environment will not always be

simple. Traditional points of reference used by carriers

and shippers to agree on rates and service terms will no

longer be available. Instead of relying on comparisons

with competitors’ rates and terms, emphasis will be on

market factors; strategic objectives; and adding overall

value to the supply chain.

But any added risks are far outweighed by the poten-

tial rewards—for carriers and shippers with the willing-

ness to adapt and work in closer cooperation.

Executive Summary
Navigating an Entirely New Environment
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T
he Ocean Shipping Reform Act of 1998 is the most

recent in a series of legislative changes to gradual-

ly deregulate the U.S. transportation sector. It is a

process that began some 20 years ago, to sharply

reduce government’s day-to-day involvement in the

activities of shippers and carriers.

Prior to 1978, transportation companies operated in

the U.S. as regulated common carriers, and in some cases,

regulated monopoly utilities. U.S. airspace, railroad rights

of way, highways and harbor access to U.S. ocean trade

lanes were seen as public assets built, maintained and/or

managed with public investment. Carriers using those

assets made their money providing essential public 

services—as the infrastructure for intercity and interstate

commerce, and for U.S. foreign trade.

To ensure reliable service and equal access for shippers

of all sizes, government agencies defined service areas,

allocated routes, restricted market entry and abandonment

of routes, reviewed mergers, and regulated rates.

Friendlier Skies
The initial move toward deregulation began in the mid-

1970s with commercial aviation. Overbuilding and

attractive commercial aircraft financing brought new

niche carriers into the market. Regional airports expand-

ed in response to consumer demand for more affordable

intercity and overseas flights.

In 1975 the Civil Aeronautics Board (CAB) adopted

administrative reforms that gave carriers greater flexibil-

ity to discount prices and serve new markets. The Airline

Deregulation Act of 1978 eliminated tight CAB controls

and oversight of market entry, routes and pricing.

Until that time, restrictive market entry requirements

and airport terminal allocation schemes had made it

uneconomical for new carriers to operate on many routes.

With little competition, established carriers enjoyed high

tariffs, with little incentive to manage costs. Deregulation

encouraged new competitors, exposed inefficiencies in

airline operations and sharply reduced prices.

Surface Transportation Follows
Expansion of regional and interstate highway systems over

time brought trucks and railroads into direct competition

for freight dollars. “Discretionary” freight switched to

truck because of lower prices, flexible schedules and wider

routing choices.

At the same time, ocean carriers pursued dedicated

intermodal service arrangements with railroads for con-

tainer freight, to coordinate ocean and inland transport.

Railroads needed flexibility to expand service territo-

ries through mergers; to sell off less profitable routes; and

to retail their own intermodal services. New trucking

firms wanted to enter specific long distance or shorthaul

markets, and offer targeted pricing for truckload or less-

than-truckload (LTL) freight. Shippers wanted more

service choices and lower prices, and saw opportunities

for seamless, door-to-door service via contracts and

through rates.

In 1980, Congress opened the flood gates, passing the

Motor Carrier Act in June and the Staggers Rail Act in

October. The Motor Carrier Act lifted market entry

restrictions, and permitted service expansions, route

abandonments, mergers and ratemaking without govern-

ment review.

The Staggers Act gave railroads greater freedom to set

rates individually, while restricting collective ratemaking.

It encouraged contract rates and formation of equipment

pools for greater operating flexibility and efficiency. It

allowed railroads to sell off unprofitable routes to

qualified operators, and paved the way for deregulation of

rail intermodal rates.

Prior to deregulation, railroads enjoyed protected

monopoly routes and access to farming, mining and

industrial centers along those routes. High freight rates

and access charges had gone unchallenged by competition

for more than a century. In trucking, a few large operators

and regional freight bureaus dictated pricing.

Deregulation opened joint rail routes and tracking

arrangements for the first time; made it easy for small

owner-operators to start trucking companies; and encour-

aged aggressive marketing and pricing of new services.

A Brief History of 
Transportation Deregulation
The Genie is Let Out of the Bottle

The emergence of intermodal transportation 
by the early 1980s forced a rethinking of the way 
liner shipping operated and was regulated. Having

deregulated air, railroads and trucking,
Congress turned to ocean transportation.
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Ocean Shipping Reform: No Simple Act
The emergence of intermodal transportation by the early

1980s forced a rethinking of the way liner shipping operat-

ed and was regulated. Having substantially deregulated

air, railroads and trucking, Congress turned to ocean

transportation. A set of unique industry characteristics,

however, made deregulation a daunting task.

Ships are mobile assets with high fixed operating costs.

Left purely to market forces, they flock to lucrative trades

and, just as suddenly, abandon depressed ones. Since the

turn of the century, ocean carriers have been permitted to

exchange market information; share vessels, terminals

and equipment; and coordinate pricing through carrier

groups known as agreements. The intent behind these

agreements is to encourage efficiency and attract long-

term carrier investment in U.S. trade lanes by preventing

debilitating rate wars.

Automated shipment tracking, coordinated schedules

and doublestack rail technology expanded the reach,

quality and affordability of intermodal transport. Ocean

carriers sought operating and pricing flexibility to quickly

respond to market opportunities. Shippers wanted single-

party, door-to-door intermodal transportation under

contract with a carrier or agreement.

The Shipping Act of 1984 a) streamlined and expedited

the Federal Maritime Commission (FMC) hearing and

review process; b) expanded opportunities for more cus-

tomized shipping under service contracts,with equal access

protections for small shippers and “intermediaries”such as

shippers’ associations and non-vessel operating common

carriers (NVOCCs); and c) permitted conference lines to

take independent action on tariff rates.

A mandated 1990 review of the Act by a blue-ribbon

Presidential panel heard shipper testimony favoring further

reforms, expanding independent action to service con-

tracting, and providing for confidential service contracts.

Those reforms eventually became the basis for OSRA.

By 1998, however, a combination of factors—global

competition, cycles of excess containership capacity, inde-

pendent action on tariff rates and linkage between tariff

rates and contract discounts—had already significantly

lowered transportation costs in many U.S. trade lanes.
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Before:
The Shipping Act of 1984 requires carriers and conference

agreements (groups of carriers that jointly coordinate

pricing) to maintain tariffs and file them publicly with the

FMC. The FMC monitors tariffs for compliance in both

format and content, and responds to complaints. It is a

violation for carriers to charge any shipper a tariff rate

other than what is filed, or to unreasonably discriminate

among shippers. Rate increases must be filed with 30 days’

advance notice.

After:
OSRA introduces flexibility in several important areas:

Carriers must maintain electronic tariffs, accessible to

the public and the FMC in the event of a complaint or

inquiry. They will no longer be required to file tariffs with

the FMC. The 30 days’ advance notice requirement for

rate increases remains in force.

The only permitted departure from a carrier’s published

rate continues to be through a formal service contract.

FMC regulation of tariffs is largely restricted to 

a) ensuring that tariffs are accessible and accurate; and 

b) policing rebating and other tariff-based malpractices.

Net Result:
Carriers and shippers may increasingly move away from

tariffs in favor of service contracts that promise service,

price and revenue predictability, even over a short term.

Smaller shippers, faced with an end to public tariff filing

and confidential contracting, may initially consider turning

to ocean transportation intermediaries. NVOCCs and

shippers’associations will have the size and leverage to pool

freight and to negotiate service terms and volume discounts

with carriers, on shippers’ behalf. However, individual

carriers will be freer to offer customized rate and service

packages to shippers of all sizes, with the only limitation

being each party’s own internal economic considerations.

Less predictable tariff pricing and more individualized

contracts may ultimately erode the link that now exists

between contract and tariff rates. Over time, the spread

between tariff and contract rates may no longer serve as

the basis for discounts or performance penalties.

In a complex and rapidly changing “spot” market,

shippers who no longer have the benefit of traditional

pricing benchmarks will need to exercise greater diligence

in their rate negotiations and research, whether they are

dealing with a carrier directly or through intermediaries.

Tariff filing and Enforcement

Old Versus New
The best way to understand the changes brought about by the Ocean Shipping Reform Act is to view them in relation to what exists today.

In a complex and rapidly
changing “spot” market,
shippers who no longer
have the benefit of
traditional pricing
benchmarks will need 
to exercise greater
diligence in their rate
negotiations and
research.
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Before:
A shipper typically commits a minimum volume under

contract, in exchange for service guarantees and a volume

discount off tariff rates from the carrier. Essential terms—

origin/destination locations, port pairs, commodity, rates,

minimum volume commitment, service commitments

and contract duration—are publicly filed with the FMC.

A competing shipper offering comparable terms—

commodity, volume and origin/destination locations—

may demand the same essential terms from carriers as

those publicly filed by a competitor. This would be done

by claiming to be a “similarly situated” shipper and

demanding a “me-too” service contract.

A conference may, by group vote, restrict or prohibit

individual contracting by member lines in the interest of

pricing stability. Most conferences currently negotiate

contracts as a group and prohibit individual contracting.

Service contracts may be amended, unlike time-volume

rates and volume incentive programs offered through

the tariff.

Individual carriers and conference agreements may

reasonably discriminate in their contracting practices

among shippers, except that carriers remain obligated to

enter into “me-too” contracts upon request.

After:
Contracting becomes far more flexible and individualized

for carriers and shippers. In essence, OSRA maintains

much of the 1984 Act’s common carrier principles and

obligations for tariff business, but eliminates the ability to

claim “me-too” contracts.

Specifically, publicly available contract information

will no longer include rates, inland origin/destination

points or service terms. Now there will be no way to pre-

cisely calculate door-to-door intermodal rates or confirm

a shipper’s identity through geographic details, which

would enable other shippers to determine that they are in

fact similarly situated.

Conferences will no longer be able to prohibit individ-

ual contracting by members or establish mandatory service

contracting guidelines. Discussion of contracting practices

and voluntary guidelines are allowed, however, as the

need for service contracts offered by groups of carriers

will continue.

Confidential contracts will be permitted. Individual

conference carriers need not notify the group of pending

contract negotiations, even if the shipper is or has been a

conference customer.

Individual service contracts may include a percentage-

based cargo commitment, rather than a specified volume.

Conferences may offer percentage-based contracts, but are

subject to restrictions in the way volume discounts are given.

Conference contracts may not discriminate in their

treatment of shippers, based on their status as NVOCCs

or shippers’ associations.

Service Contracts
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Net Result:
Individual contracting will place all carriers on equal

footing in their ability to pursue global transportation

and logistics contracts with shippers.

In general, the contracting process will be simplified

between any one or more carriers and shippers, even for

relatively small cargo volumes shipped over a short period

of time.

Carriers and shippers in U.S. trades will no longer be

disadvantaged by public availability of sensitive contract

information that is not accessible in other trades.

Freedom from public scrutiny and “me-too” claims will

undoubtedly lead to expanded service contracting.

More carriers will pursue individual, customized con-

tract relationships with many of their accounts. But they

may also offer group contracts through carrier alliances

(groups of carriers that share terminals, equipment and

vessels), leveraging the global service strengths of several

carrier members. Or, they may choose to participate in

traditional conference contracts. finally, any two or more

carriers may offer joint contracts independent of alliances

or conferences.

Contract confidentiality will be a valuable tool for

carriers and shippers in the new environment, where they

will frequently be working in partnership at levels of

operational detail involving sensitive information.

At times, however, both carriers and shippers must

be prepared to accept limited information disclosure—

for example, to permit multiple carriers to offer seamless

service across one or more trade lanes; or for a consolida-

tor to mix shipments in order to maximize asset utilization

and negotiate more favorable pricing with a carrier.

The new regulatory environment, and the growing cus-

tomization of companies’ internal operations, free carriers

and shippers from the constraints of deals competitors are

offering or receiving. Instead, contract rates and service

guarantees will focus increasingly on market conditions,

terms of trade, internal costs and other factors.

Rates may go up or down, depending entirely on

market and operational factors: commodity, season,

origin/destination points,volume, handling require-

ments and so on. Just as important, rates will be influenced

by demand for ocean transportation relative to available

capacity in a given trade lane.

Less overall information will be publicly filed 
under essential terms. Now, there will be 

no way to precisely calculate door-to-door 
intermodal rates or confirm a shipper’s identity

through geographic details.

Contract mechanisms such as “most favored shipper”

(MFS) clauses will likely disappear over time, given

confidentiality and U.S. Department of Justice concerns

about their anti-competitive potential. These clauses

automatically adjust contract rates in the event that

either a) a more favorable service contract is signed with

a competing account; or b) applicable tariff rates below

a specified level or within a specified differential.
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Before:
The 1984 Shipping Act recognizes three distinct types of

ocean transportation intermediaries that represent ship-

pers in negotiating service contracts: Freight forwarders,

NVOCCs and shippers’ associations. All are established

for different purposes and fall under different regulatory

schemes.

Freight forwarders (including customs brokers) are

trade service firms that arrange the physical movement of

goods in international commerce. Activities may involve

everything from arranging transportation and trade doc-

umentation, to letter of credit and insurance support, to

compliance with U.S. and foreign government inspection

and certification requirements.

NVOCCs are consolidators that provide transportation

for small shippers by pooling and managing their volumes.

They act as customers of the ocean carrier—negotiating

rates, scheduling shipments and arranging pickups and

deliveries on behalf of the shipper. NVOCCs maintain

publicly filed carrier tariffs, as operating ocean carriers do,

but are not permitted to offer service contracts.

Shippers’ associations represent multiple shippers of

the same or different commodities in service contract

negotiations with carriers.

All of these intermediaries share one important

characteristic distinguishing them from “beneficial cargo

owners” (BCOs): With rare exceptions, they do not hold

title, an ownership stake or other direct financial interest

in the cargo. Nor do they regularly own or physically

operate transportation assets such as ships, trains, trucks

or equipment fleets.

Forwarders of U.S. exports are licensed and regulated

by the FMC. Licensed forwarders are entitled to collect

commissions from carriers, as are  forwarders of imports,

that are not required to be licensed.

NVOCCs operate on the margin between a wholesale

rate obtained from the carrier for consolidating large

volumes of freight, and a discounted retail rate they offer

their small shipper customers.

Shippers’ associations are non-profit concerns that

pool freight to obtain rate discounts under service con-

tracts. Associations remain subject to U.S. antitrust law.

They may, as a precaution, obtain a Department of Justice

business review letter advising that they are in compliance

with antitrust law.

The 1984 Act, in attempting to balance large and small

shipper interests, promoted shippers’associations by man-

dating that carriers negotiate in good faith with them.

Transportation Intermediaries 

Public filing of contract essential terms and “me-too”

provisions offered transparency, enabling small shippers

and intermediaries to obtain comparable deals.

finally, carriers and conferences are prohibited from

unreasonably discriminating against classes of shippers,

including NVOCCs and shippers’ associations.

Smaller shippers reluctant to commit staff and 
budget resources to contracting may initially turn to

intermediaries to negotiate for them. Over time,
however, direct contracting with carriers is 

likely to become simpler and more accessible 
to shippers of all sizes.
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After:
Basic distinctions remain between freight forwarders and

NVOCCs under the new legislation. However, both will

now fall under a broad umbrella classification called

“ocean transportation intermediary.” NVOCCs will

become subject to a licensing requirement. They will still

not be permitted, despite their “carrier” status, to offer

service contracts. Forwarders will still be entitled to

receive carrier commissions, but NVOCCs will not.

Shippers’ association provisions remain largely intact.

However, OSRA increases flexibility by expressly permit-

ting any one or more shippers—whether in a formal

shippers’ association or not—to negotiate service con-

tracts with one or more carriers.

The new Act explicitly prohibits conferences from dis-

criminating against NVOCCs and shippers’ associations in

the assessment of rates. Individual carriers are not subject

to the same restrictions.

Net Result:
Smaller shippers reluctant to commit staff and budget

resources to contracting may initially turn to intermedi-

aries to negotiate for them. Over time, direct contracting

with carriers is likely to become simpler and more accessi-

ble to shippers of all sizes. At that point, many small

shippers may find benefit to having assured rate and

individualized service terms over a period of time.

NVOCCs have begun teaming up, in some cases form-

ing shippers’ associations, to offer carriers larger volumes

under contract. Their objective is not only to obtain

greater volume discounts, but also to achieve operating

efficiencies such as balancing equipment and traffic flows,

and otherwise adding value for customers.

Large and mid-size companies with complementary

traffic flows will be able to team up, without need of an

intermediary, and negotiate contracts with carriers that

are custom-tailored to their regional or global operations.
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Before:
As noted earlier, ocean carriers may form agreements that

undertake a wide range of activities, under FMC oversight.

Some agreements serve as discussion and policy-setting

forums for a trade lane. Conference agreements maintain

common tariffs and jointly offer service contracts.

Carrier alliances enable members to rationalize service

by sharing vessel and terminal space, coordinating sailing

schedules or pooling equipment. Carriers also commonly

form agreements to share in the cost, research and develop-

ment of industrywide technological advances, or adopt

common industry standards and practices.

The Shipping Act of 1984 requires that carrier agree-

ments be filed with the FMC for review, but has made it

easier to form and modify such agreements. It stream-

lined the review process; set time limits for approval or

challenge; and shifted the burden of proof during review.

Conference agreements receive the most oversight, as

the law attempts to balance their potential for encouraging

stable carrier service and investment against their potential

anti-competitive effects.

Key features in the 1984 Act relating to conferences

include: The right of conference lines to take independent

action on tariff rates; rules barring conferences from dis-

criminating against NVOCCs and shippers’ associations

in service contracts; prohibition of conference loyalty

contracts; and conference authority to regulate individual

service contracts.

Carrier Agreements

The FMC has authority to investigate agreement

practices and seek a court injunction against activities

which are “likely, by a reduction in competition, to produce

an unreasonable reduction in transportation service or an

unreasonable increase in transportation cost.”

After:
Any one or more conference lines will be guaranteed the

right to enter into individual or joint service contracts apart

from the conference, and contracts may be confidential in

the new deregulated environment. Members may still

develop and adopt voluntary guidelines to bring some

uniformity to the contracting process, when offering

multi-carrier service packages.

In addition, the maximum advance notification period

for individual members’ independent actions on tariff

rates is reduced from 10 days to 5.

Two or more carriers may negotiate a joint service

contract with any one or more shippers. While shippers

need not belong to an association, carriers must belong to

an agreement authorized to negotiate contracts.

Congress was careful in drafting OSRA to retain other

carrier agreement provisions—treatment of intermedi-

aries, FMC enforcement authority, the agreement review

process and burden of proof standard—as they are.

The principal changes for conferences are that they
will lose the ability to regulate individual service

contracting, and contracts may be confidential under
the new deregulated environment.
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Net Result:
It is not yet clear whether or how the activities of various

carrier groupings—discussion and policy setting agree-

ments, ratemaking conferences and carrier alliances—will

be reallocated. Perhaps the biggest question is the future

role of conferences in an environment of individual and

confidential contracting.

Traditional conferences will still offer their members

shared market information, tariff publishing services

and contract negotiating expertise. Their customers will

benefit from a choice of carrier services under a single

contract.

Shippers may, according to their needs, pursue an

individual contract with a carrier capable of providing a

full range of integrated transportation and logistics services

across multiple trade lanes. Alternatively, they may choose

to pursue joint/group contracts with multiple carriers, an

alliance or a conference. The advantage here would be a

choice of route, schedule, and other service options from

a menu of carriers.

Shippers may, according
to their needs, pursue an
individual contract with
one carrier providing the
full range of integrated
services. Or, they may
choose a joint or group
contract offering a choice
of services from multiple
carriers, an alliance or a
conference.



14Old vs New  Other Changes

1. Groups of ocean carriers may now negotiate rates and

service terms with rail, truck and air cargo operators,

provided that the results are consistent with antitrust

law and the purposes behind the new Act.

2. Carriers with collective bargaining agreements

must disclose, upon written request by shoreside

labor unions, service contract information regard-

ing assignment of responsibility for transportation

in the dock area or between dock and rail yard,

maintenance and repair, and container freight station

work.

3. The list of commodities exempt from tariff and

service contract publishing and filing requirements

is expanded to include new assembled motor vehi-

cles, paper and paper board in pallet or skid-sized

sheets.

4. Rules requiring 30 days’ advance notice for rate

reductions by a controlled carrier (a carrier that

has majority foreign government ownership) are

widened, to include 1) controlled carriers belong-

ing to conferences; and 2) controlled carriers

operating in their home countries’ bilateral trades

with the U.S. New rules require the FMC to render

a decision within 120 days of receiving informa-

tion in an investigation of controlled carrier rates.

5. OSRA gives the FMC greater latitude to exempt cer-

tain agreements or activities from the Act’s various

requirements, by removing two of four criteria for

exemption. An agreement or activity that cannot be

demonstrated to substantially reduce competition,

or be detrimental to commerce, would be eligible

for exemption.

Other Changes
Several other minor changes contained in OSRA are worth mentioning:
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T
he process of negotiating and purchasing ocean

and intermodal transportation services in the U.S.

trade lanes will change significantly after May 1,

1999, in a substantially deregulated environment.

Carriers and shippers will conduct most of their

business under individual, confidential service contracts.

Contracts, which have focused mainly on price and volume

commitment,will increasingly focus on customized service

packages that add value across a shipper’s supply chain.

In the absence of publicly filed contract information,

competing shippers and carriers will structure contracts

based on their own internal economics, strategic objectives

and customer requirements—not simply on getting better

terms than those in an existing contract for a similar

customer.

Rates may rise or fall—depending on market factors,

not government regulation. For most customers rates will

be less public, but simpler and more predictable.

Any one or more shippers will be able to easily and

quickly enter into contracts with any one or more carriers.

At times, intermediaries, inland domestic carriers and other

parties may enter the equation, and a team approach to

developing logistics and supply chain solutions will emerge.

Perhaps the most important obstacle to be overcome

in adapting to this new environment will be to see the

carrier-shipper relationship in an entirely new way.

Those who ask whether OSRA favors shippers or

carriers, or whether rates will go up or down,miss the point

of this new chapter of deregulation. The new Act favors no

particular party in the contracting transaction. Rate reduc-

tions and service efficiencies normally attributable to

deregulation were achieved long ago under the predecessor

1984 legislation.

OSRA frees carriers and shippers to pursue market-

based, cooperative transportation and logistics solutions,

according to their individual needs. No contracting party

will have an edge; government will not intervene, except

in rare cases where a clear pattern of anti-competitive

behavior can be shown.

Where the Shipping Act of 1984 sought to protect

common carriage by balancing shipper and carrier

interests, OSRA removes checks and balances on both

sides. Government, conferences and competitors seek-

ing “me-too” contracts are no longer present at the

negotiating table.

Above all, OSRA envisions carriers and shippers work-

ing in close cooperation, at levels of detail and sensitivity

that require confidentiality and cannot take place in a

confrontational environment. Shippers should not view

the carriers managing the flow of goods in their manu-

facturing and distribution operations as adversaries.

Carriers should look forward to competing in a more

open market; to forming logistics and supply chain part-

nerships; and to working with carrier and other partners

to expand services and global reach.

Success will be measured by how readily we all adapt

and move forward.

Conclusion

Deregulation allows market forces
of competition, innovation and
supply and demand to prevail, so
that natural advantage seeks its
own level. It is overly limiting to
view deregulation in the context
of an adversarial carrier-shipper
relationship.The next century’s
success stories will focus on
flexibility and true partnerships.
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